
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 02/18/2022 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and must 

specify, in detail, what provision(s) of the tentative ruling they intend to argue and why. 

Counsel or self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her decision to 

appear to argue and of the issues to be argued. Failure to timely advise the Court and counsel 

or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

However, if all the parties agree to appear by Zoom with video and audio capability and inform 

the Department by 4 p.m. of their desire and agreement to appear by Zoom the following link is 

to be utilized:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 
 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

 

 1.  TIME:  9:00   CASE#: MSC17-01486 

CASE NAME: DOSKOCZ VS. ALS 

ISSUE CONFERENCE 

* TENTATIVE RULING: * 

 

This is converted to a mandatory settlement conference to occur on Thursday, 

March 31st, 2022 at 10 a.m. The parties and anyone with settlement authority are 

ordered to appear in person. The parties can stipulate to this being converted to a 

mediation with the Court, in which event, the briefs need not be served or filed. 

Just hand delivered to the court and returned by the Court after the mediation.  

 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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Given the ruling in line #2, the court believes the issue conference can precede the 

commencement of the bench trial. If either side believes this to be mistaken they 

are to identify which issues they want to court to hear, immediately after the MSC.   

 

  

 2.  TIME:  9:00   CASE#: MSC17-01486 

CASE NAME: DOSKOCZ VS. ALS 

HEARING ON MOTION TO BIFURCATE ISSUES FOR TRIAL 

FILED BY TERESA DOSKOCZ 

* TENTATIVE RULING: * 

 

Plaintiff Teresa Doskocz’s motion to bifurcate issues for trial issue is 

granted.  

This case involves two claims, one for Fair Debt Collection Practices Act 

and one for violation of Business and Professions Code section 17200, Unfair 

Competition Law (UCL), which is based on violations of the Fair Debt Collection 

Practices Act. Plaintiff plans to present two alleged violations of the FDCPA at 

trial: (1) ALS Lien Service’s misallocation of homeowner’s payments, which 

violates Civil Code section 5655(a), and (2) ALS Lien Service’s practice of 

threatening foreclosure for unpaid homeowner association’s dues. For remedies, 

Plaintiff will seek injunctive relief based on both alleged violations and will seek 

monetary relief for the first alleged violation, seeking both restitution under UCL 

claim and actual damages under the FDCPA.  

Plaintiff brings this motion seeking to have the equitable issues in this case 

heard by the Court before the remaining issues are presented to a jury. Plaintiff 

argues the only jury issue is damages under the FDCPA. She argues that whether 

there is violation of the FDCPA is an equitable issue and that the injunctive relief 

and restitution claims under the UCL are also equitable in nature. 

“[U]nder the California Constitution, there is no right to a jury trial in a 

cause of action under the UCL…”  (Nationwide Biweekly Administration, Inc. v. 

Superior Court (2020) 9 Cal.5th 279, 327.) The alter ego theory is an another issue 
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where there is no right to a jury trial. (Dow Jones Co. v. Avenel (1984) 151 

Cal.App.3d 144, 147.)  

The parties agree that a jury will decide the amount of damages under the 

FDCPA.  

The parties disagree on whether the Court or a jury should decide if 

Defendants violated the FDCPA and if Defendants’ affirmative defense of bona 

fide error applies here. The Court need not decide these issue now, however, 

because assuming these are issues for the jury the Court would still decide to hear 

the UCL claim first.  

“[T]he trial court generally has authority to determine in what order the 

matters should be heard, and if the equitable issue is tried by the court first and if 

the court's resolution of that issue determines a matter that would otherwise be 

resolved by a jury with regard to the legal claim or issue, the court's resolution of 

the matter will generally be binding and may leave nothing for a jury to 

resolve. [Citation.]” (Nationwide Biweekly Administration, supra, 9 Cal.5th at 

317.) There is a preference that equitable issues be tried first, but the trial court 

retains discretion regarding the order in which the issues should be tried. (Ibid.) 

The Court will first hold a bench trial on the second cause of action for 

violations of the UCL (Business and Professions Code section 17200). The UCL 

claim will encompass much, if not all, of the liability issues included in the 

FDCPA claim and thus, hearing the equitable issues in the UCL claim first will 

encourage judicial economy. If the Court finds liability under the UCL claim then 

the issue of damages under the FDCPA claim will be presented to the jury.  

Depending on the Court’s decision on the UCL claim, there may be open 

issues on whether the FDCPA was violated. In that event, the parties should be 

prepared to provide supplemental briefing on whether there is a right to a jury trial 

for a FDCPA claim. The Court notes that Ninth Circuit has decided that finding a 

violation under the FDCPA does not provide for the right to a jury trial. (Gonzales 

v. Arrow Fin. Servs., LLC (9th Cir. 2011) 660 F.3d 1055, 1060, 1061; see also 

Terran v. Kaplan (9th Cir. 1997) 109 F.3d 1428.) However, in other circuits, juries 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   02/18/22 

 
 

- 4 - 

have been deciding liability under the FDCPA. (See, Jeter v. Credit Bureau (11th 

Cir. 1985) 760 F.2d 1168, 1177; Kobs v. Arrow Serv. Bureau (7th Cir. 1998) 134 

F.3d 893, 896.) In addition to this conflict among the Federal Courts, the parties 

should address whether the Court should consider if there is a right to a jury trial 

on the FDCPA claim under the California Constitution and if so, whether the claim 

is legal or equitable. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00179 

CASE NAME: MORAN VS. KINDRED 

HEARING ON REPORT ON COMPLIANCE WITH FINAL JUDGMENT 

SET BY DEPT. 07 ON 7/2/21 

* TENTATIVE RULING: * 

 

The accounting is acceptable to the Court. 

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-01650 

CASE NAME: PIPPINS VS. WILLIAMS 

HEARING ON MOTION TO DISMISS 7th, 8th, 10th & 11th C/As 

FILED BY JEREMY D. WILLIAMS, et al. 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 
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 5.  TIME:  9:00   CASE#: MSC20-00332 

CASE NAME: PWRP-MORAGA LP  VS.  FASAIL 

HEARING ON MOTION FOR ORDER TAXING COSTS AND FEES 

FILED BY GAPIR FASAIL 

* TENTATIVE RULING: * 

 

VACATED. NOTICE OF WITHDRAWAL FILED 2/10/22. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00369 

CASE NAME: FIRE INSURANCE  VS.  SMTL 

HEARING ON MOTION TO SET ASIDE DEFAULT & JUDGMENT 

FILED BY ONY HOME, LLC, et al. 

* TENTATIVE RULING: * 

 

Before the Court is a motion to set aside default and default judgment filed by 

Defendant Ony Homes, LLC and Defendant Mark Chernomordikov (collectively, 

“Defendants”). Defendants move pursuant to Code of Civil Procedure (“CCP”) 

§ 473(b) on the grounds of inadvertence, surprise, mistake, or excusable neglect 

and pursuant to CCP § 473.5 on the grounds that they did not have actual notice. 

For the following reasons the motion is granted. 

 

Brief Procedural Timeline 

 

• February 18, 2020. Summons and Complaint (naming Defendant Ony 

Homes LLC) filed. 

• April 29, 2020. Doe Amendment naming Defendant Chernomordikov filed. 

• May 21, 2020. Order to serve Defendants by publication. 

• August 26, 2020. Proof of publication of summons filed. 

• September 28, 2020. Default entered against Defendants. 

• May 19, 2021. Default judgment entered against Defendants. 

• December 2, 2021. Defendants file motion to set aside default and default 

judgment. 
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Analysis 

 

CCP § 473(b) provides in relevant part:  

 

The court may, upon any terms as may be just, relieve a party or his or 

her legal representative from a judgment, dismissal, order, or other 

proceeding taken against him or her through his or her mistake, 

inadvertence, surprise, or excusable neglect. Application for this relief 

shall be accompanied by a copy of the answer or other pleading 

proposed to be filed therein, otherwise the application shall not be 

granted, and shall be made within a reasonable time, in no case 

exceeding six months, after the judgment, dismissal, order, or 

proceeding was taken. 

 

CCP § 473.5 provides in pertinent part: 

 

(a) When service of a summons has not resulted in actual notice to a 

party in time to defend the action and a default or default judgment 

has been entered against him or her in the action, he or she may serve 

and file a notice of motion to set aside the default or default judgment 

and for leave to defend the action. The notice of motion shall be 

served and filed within a reasonable time, but in no event exceeding 

the earlier of: (i) two years after entry of a default judgment against 

him or her; or (ii) 180 days after service on him or her of a written 

notice that the default or default judgment has been entered. 

 

Because the same "reasonable time" language requiring diligence in the filing of 

the set-aside motion is found in both sections 473 and 473.5, courts have held that 

"the same interpretation should be given to the reasonable time requirement set 

forth in both sections." (Schenkel v. Resnik (1994) 27 Cal.App.4th Supp. 1, 4.) 

The court's discretion to set aside a default or default judgment may be "exercised 

only after the party seeking relief has shown that there is a proper ground for relief, 

and that the party has raised that ground in a procedurally proper manner, within 

any applicable time limits." (Cruz v. Fagor America, Inc. (2007) 146 Cal.App.4th 

488 495.) The party moving to set aside the default bears the burden of establishing 

the merits of the motion. (Luz v. Lopes (1960) 55 Cal.2d 54, 62.) The movant has 

the " 'double burden . . . [of showing] a satisfactory excuse for his default, and . . . 
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diligence in making the motion after discovery of the default.' [Citation.]" (Kendall 

v. Barker (1988) 197 Cal.App.3d 619, 625.) 

 

Here, Chernomordikov testified that he became aware of the judgment on October 

26, 2021 when he was in the process of closing his entity Ony Homes, LLC. 

(Chernomordikov Decl. at ¶ 4.) While he testifies that he received the letter from 

Plaintiff’s counsel threatening suit, he states that he was never served with the 

summons and complaint and that he was not aware that it was actually filed. (Id. at 

¶ 8.) He includes a copy of the answer that he would have filed had he been served 

to his declaration. (Id. at ¶ 9, Ex. B.)  

 

Notwithstanding Plaintiff’s argument that this motion is untimely, Defendants filed 

their motion within six weeks of learning of the default and default judgment. And, 

although a court is without jurisdiction to act under CCP § 473(b) when six months 

have passed from default before a motion for relief is filed (Puryear v. Stanley 

(1985) 172 Cal.App.3d 291, 293), a court may grant relief from a judgment or 

order even after this six-month period where there has been extrinsic fraud or 

mistake. (Orange Empire Nat. Bank v. Kirk (1968) 259 Cal.App.2d 347, 352-353; 

McCarthy v. McCarthy (1937) 23 Cal.App.2d 151, 152.) Relief on the basis of 

extrinsic mistake requires a showing of a meritorious case, a satisfactory excuse for 

not defending the action, and diligence in seeking to set aside the dismissal once 

it is discovered. (Aldrich v. San Fernando Valley Lumber Co. (1985) 170 

Cal.App.3d 725, 738; see also Rappleyea v. Campbell (1994) 8 Cal.4th 975, 982 

[setting out elements].) 

 

The Court cannot conclude based on the evidence before it that there was extrinsic 

fraud or mistake that would merit relief from judgment on equitable grounds. 

However, as discussed further below, the Court does conclude that relief is proper 

under CCP § 473.5.  

 

“[C]ompliance with the statutory procedures for service of process is essential to 

establish personal jurisdiction. Thus, a default judgment entered against a 

defendant who was not served with a summons in the manner prescribed by statute 

is void.” (Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1444 

[internal citations omitted].) 
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When a defendant argues that service of summons did not bring him or her within 

the trial court’s jurisdiction, as Chernomordikov does, the plaintiff has “the burden 

of proving the facts that did give the court jurisdiction, that is the facts requisite to 

an effective service.” (Coulson v. Cooper (1966) 245 Cal.App.2d 866, 868.) In this 

case, service was made by publication, but Defendant Chernomordikov (Defendant 

and managing member/owner of Ony Homes LLC) testifies that he did not receive 

notice that this lawsuit was actually filed, that default was entered, or that a 

subsequent judgment was entered. (Chernomordikov Decl. at ¶ 6.) The Court also 

notes that the request for entry of default was mailed to an address the Plaintiff 

acknowledges was torn down. (See Opp. at 5:2-6; 5:13-14.)  

 

“‘The phrase "actual notice" in section 473.5 “means genuine knowledge of the 

party litigant and does not contemplate notice imputed to a principal from an 

attorney's actual notice.’ [Citation.]” (Tunis v. Barrow (1986) 184 Cal.App.3d 

1069, 1077.) Defendants maintain they did not have actual notice of the summons 

and complaint in time to defend the action. “If service of summons was not made 

or was improper, and actual notice was not received, the default judgment is void 

for lack of personal jurisdiction.” (Yeung v. Soos (2004) 119 Cal.App.4th 576, 

582-583.)   

 

Plaintiff appears to argue in Opposition that Defendants had actual notice of the 

default in light of a pre-suit demand letter sent to Chernomordikov. However, 

actual notice is not a substitute for proper service and is insufficient to confer 

jurisdiction. (American Express Centurion Bank v. Zara (2011) 199 Cal.App.4th 

383, 392.) 

 

The motion to set aside is granted. The Court awards attorneys’ fees and costs to 

Plaintiff in the amount of $1,454.50. 

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 
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 7.  TIME:  9:00   CASE#: MSC21-01392 

CASE NAME: JAMES SAYRE VS. FUTURE CHRYSLER 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY DEFENDANTS 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

 8.  TIME:  9:00   CASE#: MSC21-01779 

CASE NAME: JACKSON VS. WELLS FARGO 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

 Defendant Wells Fargo’s demurrer is sustained without leave to amend, 

as to all causes of action.  Defendant shall prepare a proposed judgment of 

dismissal, separate from any formal order on the demurrer, and shall submit that 

proposed judgment to plaintiffs’ counsel for approval as to form. 

Plaintiffs affirmatively allege that defendant Wells Fargo assigned its 

interest in the subject mortgage loan to defendant U.S. Bank in 2018.  (Complaint, 

¶ 59.  See also, Wells Fargo RJN, Exh. “H”.)  Given this assignment, plaintiffs do 

not allege facts showing how Wells Fargo could be deemed a proper defendant in 

plaintiffs’ causes of action for rescission, cancellation, or declaratory relief; Wells 

Fargo no longer claims any interest in the subject mortgage loan.  Nor do plaintiffs 

allege facts showing how Wells Fargo could be held vicariously liable for alleged 

statutory violations occurring during the nonjudicial foreclosure process in 2021. 

In the interim ruling on January 14, 2022, the Court gave plaintiffs the 

opportunity to further address defendant Wells Fargo’s status in this litigation.  

Plaintiffs’ supplemental memorandum devotes the following single sentence to 

the issue: 

While the assignment was recorded if the subject loan is rescinded or 

is determine [sic] to not have been property [sic] transferred therefore 
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having no legal effect dismissing Wells Far [sic] at this stage appears 

to be premature. 

(Supplemental Opposition, filed on 1-28-22, p. 5, lines 17-20.)  The Court 

finds this argument, which is not supported by any citation to legal authority, 

unpersuasive. 

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 

 

  

 9.  TIME:  9:00   CASE#: MSC21-01779 

CASE NAME: JACKSON VS. WELLS FARGO 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY US BANK, et al. 

* TENTATIVE RULING: * 

 

 The hearing is continued to Monday March 28, 2022, at 9:00 a.m., 

in Department 18.  Plaintiffs shall file supplemental opposition papers, responsive 

to this second interim ruling, on or before March 14. 

 In the first interim ruling on January 14, 2022, the Court gave plaintiffs the 

opportunity to further address the basic issue of their standing in this litigation.  

Plaintiffs, in their supplemental memorandum, have provided incomplete, 

equivocal, or evasive answers to a number of the Court’s questions, on the 

following ground: 

Plaintiffs have been unable to reach Matthew Toth, their former 

attorney for Ms. Andrews’ conservatorship case and issues regarding 

the Trust resulting therefrom, because he is currently taking an 

extended vacation … 

(Supplemental Opposition, filed on 1-28-22, p. 3, lines 15-19.)  Thus for example, 

in response to the Court’s inquiry about whether the quitclaim deed under which 

plaintiffs claim title is legally effective, in light of an argument made by defendant 

U.S. Bank, plaintiffs responded that “the Conservator’s Attorney would be the 

proper individual to bring clarity to that issue.”  (Id., p. 4, lines 26-27.) 
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 This is not acceptable.  The Court notes that even if plaintiffs are eventually 

able to reach Mr. Toth, he may well have already destroyed his records concerning 

the conservatorship, given that his involvement appears to have ended shortly after 

Ms. Andrews’ death in 2008. 

 Plaintiffs and their current attorneys of record shall do their own research 

if necessary, including a review of court records for the conservatorship, so that 

they are in a position to address more straightforwardly the basic issue of plaintiffs’ 

standing in this litigation.  At a minimum, the Court will expect to be provided 

with a court order from the conservatorship proceeding confirming that plaintiff 

Robert Jackson, who was not the original conservator, had legal authority to 

transfer the subject residence from the conservatee’s trust into plaintiffs’ names 

when the quitclaim deed was recorded on July 27, 2009. 

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 

 

  

10.  TIME:  9:00   CASE#: MSC21-01879 

CASE NAME: TRITEN LAW VS. WINGTIP COMMUNICATIONS 

HEARING ON MOTION TO COMPEL ARBITRATION 

FILED BY WINGTIP COMMUNICATIONS, et al. 

* TENTATIVE RULING: * 

 

Continued per stipulation. 

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   02/18/22 

 
 

- 12 - 

11.  TIME:  9:00   CASE#: MSC21-02020 

CASE NAME: TAYLOR VS. TRITAN GLOBAL 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY TRITON GLOBAL SERVICES 

* TENTATIVE RULING: * 

 

Moving party informs the court via telephone on 2/17/22 this matter has settled 

and requests this matter be taken off calendar. Dismissal to be filed no later than 

3/30/22. 

 

  

12.  TIME:  9:00   CASE#: MSN21-2079 

CASE NAME: CLAYTON VALLEY  VS.  SHOPPING CENTER   

HEARING ON MOTION TO SET ASIDE DEFAULT & JUDGMENT 

FILED BY KNM CLAYTON, LLC 

* TENTATIVE RULING: * 

 

In this unlawful detainer, KNM Clayton, LLC (“defendant”) moves to vacate 

the default judgment, set aside the default, and quash the resulting writ of 

possession. The motion is granted. Defendant’s proposed answer, received by this 

Court on January 21, 2022, is deemed filed.  

Background 

On November 18, 2021, plaintiff Clayton Valley Shopping Center, LLC, 

filed this action for the recovery of commercial premises in Concord, California. 

After defendant failed to appear, its default was taken and a default judgment was 

entered on January 4, 2022. A writ of possession was issued on January 11, 2022. 

Defendant filed this motion on January 21, 2022. The motion is supported by 

a declaration from Matt DeLima, managing member of defendant, and a second 

declaration from defendant’s former counsel, Mark Rennie. Mr. DeLima states he 

was served over the Thanksgiving weekend, that he contacted Mark Rennie to 

represent defendant on November 29, 2021, and that they discussed the matter and 

made a plan to respond in a timely manner. 

Mr. Rennie confirms he was contacted by Mr. DeLima on November 29th, 

the Monday after the Thanksgiving weekend. On that date, he agreed to represent 

defendant, but the next day two events occurred: a friend’s health crisis and an 
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emergency client need. Mr. Rennie declares he was personally overwhelmed by 

these two problems, lost track of the proceedings herein, and allowed the default to 

be taken without his notifying defendant. Mr. Rennie further states he was not 

aware of the default until January 3, 2022. 

Plaintiff opposes the motion, arguing Mr. Rennie was not the cause of the 

default. In the alternative, plaintiff seeks compensatory fees and costs. 

Discussion 

Code of Civil Procedure § 473 (b) states, in relevant part: 

Notwithstanding any other requirements of this section, the court shall, 

whenever an application for relief is made no more than six months 

after entry of judgment, is in proper form, and is accompanied by an 

attorney’s sworn affidavit attesting to his or her mistake, inadvertence, 

surprise, or neglect, vacate any (1) resulting default entered by the clerk 

against his or her client, and which will result in entry of a default 

judgment, or (2) resulting default judgment or dismissal entered against 

his or her client, unless the court finds that the default or dismissal was 

not in fact caused by the attorney’s mistake, inadvertence, surprise, or 

neglect. The court shall, whenever relief is granted based on an 

attorney’s affidavit of fault, direct the attorney to pay reasonable 

compensatory legal fees and costs to opposing counsel or parties. 

Here, the complaint was filed in November, defendant’s default was taken in 

December, and default judgment was entered in January. All events occurred 

within the last six months, including the filing of this motion. The motion attaches 

a proposed answer, is accompanied by an attorney affidavit of fault, and is 

otherwise in proper form.  

As a result, relief under the current circumstances is mandatory unless the 

default was not, in fact, caused by the attorney’s mistake, inadvertence, surprise, or 

neglect.  

While the Opposition contends it was defendant itself, not the attorney, 

whose neglect caused the default, the communications on which plaintiff relies do 

not unequivocally show defendant’s fault.  

On December 10th Mr. DeLima commented that he was having a hard time 

finding counsel “on short notice,” and was attempting to settle the suit or, 

if necessary, secure representation in order to file an answer. Defendant’s aim, 
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it appears, was to obtain an extension of time to answer, not accurately describe 

any attorney-client relationship. The December 10th email exchange does raise 

questions, but Mr. DeLima’s declaration accompanying the reply explains that he 

was panicking, having not heard back from Mr. Rennie. This is consistent with 

Mr. Rennie’s description of events that included his being overwhelmed and losing 

track of the case.  

On January 3, 2022, Mr. Lima again communicated by email with plaintiff 

wherein a reference to counsel was made. In that exchange, it was plaintiff’s 

counsel, not Mr. DeLima, who concluded defense counsel had not yet been 

retained. Defendant stated, “I would rather pay the $7500 needed for a retainer 

towards what I owe for rent," and, based on this, counsel responded that “it sounds 

like you have not engaged this lawyer […].”  

The emails offered in opposition to the motion do not sufficiently undermine 

the explicit and direct testimony offered by defendant that shows attorney fault. 

To the extent they do, the totality of the circumstances suggests discretionary relief 

based on excusable neglect by defendant would be appropriate. Because the law 

strongly favors trial and disposition on the merits, any doubts in applying section 

473 must be resolved in favor of the party seeking relief from default. (Fasuyi v. 

Permatex, Inc. (2008) 167 Cal.App.4th 681, 695, citations omitted.) 

Accordingly the motion must be granted.  

Fees 

Pursuant to Code of Civil Procedure § 473 (b), an award of reasonable 

compensatory legal fees is also required. Plaintiff seeks $701 in fees, which 

appears to be reasonable based on the itemization provided. The request for fees 

is granted.  

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 
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13.  TIME: 10:00   CASE#: MSC20-01589 

CASE NAME: TONG VS. BARNES & NOBLE, INC. 

JURY TRIAL - LONG CAUSE / 7 DAY(S) 

* TENTATIVE RULING: * 

 

Appearance required at 1.30 p.m. for an issue conference, trial will commence on 

Tuesday 2/22/22 at 10 a.m. 

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 

 

 

 

ADD-ONS 

 

14.  TIME:  9:01   CASE#: MSN21-1890 

CASE NAME: EUGENE HUFF VS. CONTRA COSTA COUNTY 

HEARING ON PETITION FOR PEREMPTORY WRIT OF MANDATE 

FILED BY PETITIONERS 

* TENTATIVE RULING: * 

 

The Petitioners may collect all of the documents produced by the Respondent that 

were provided to the court for in camera review. There are no redactions because 

redacted copies were not delivered to the Court by 2/11/22 as ordered by the Court 

on 2/4/22. Any right to redactions was waived by such a failure. The objections to 

the in camera review contained in the submission dated 2/3/22 are overruled. Items 

5 and 6 are to be delivered to Petitioners by 2/22/22. 

 

The Court notes that some documents were delivered to the Court yesterday, 

2/16/22, without a cover sheet or any explanation. The envelope says for in camera 

review and it contains redactions but the stack of documents in that envelope has 

exhibit tabs and bears no resemblance to the stack of documents initially produced 

for in camera review. The Court is compelled to ignore such documents 

particularly if they purport to be the documents required to be redacted and 

delivered by 2/10/22. 
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15.  TIME:  9:02   CASE#: MSC18-01289 

CASE NAME: COLVIS VS. GARAVENTA 

HEARING ON DEMURRER TO 3rd Amended COMPLAINT 

FILED BY SILVIO A. GARAVENTA JR. 

* TENTATIVE RULING: * 

 

The following is the final ruling in this matter following argument on 

February 4, 2022 regarding the tentative ruling that the court issued on February 3, 

2022. 

 

The demurrer of defendants Louisa Binswanger, Walter Binswanger II, 

Walter Binswanger III, and Silvio Garaventa, Jr. to the Third Amended Complaint 

(“TAC”) filed by plaintiff Joseph Garaventa in this consolidated case is sustained 

as to the First, Second, and Third Causes of Action, based on RICO, without leave 

to amend.  (CCP § 430.10 (e).)  The demurrer is overruled as to the Fourth Cause 

of Action.  Walter III’s demurrer is sustained with leave to amend as to the Fifth 

Cause of Action, but the demurrers of the other defendants are overruled as to that 

cause of action. The demurrer is overruled as to the Sixth Cause of Action.  It is 

sustained with leave to amend as to the Seventh Cause of Action.  

 

Plaintiff shall file and serve any amended complaint on or before March 4, 

2022.  No further leave to amend will be granted after any further demurrer unless 

it is because of a motion under CCP § 473.   

 

Plaintiff will be permitted to amend the TAC as follows.  He is to delete the 

First Three Causes of Action.  He may retain factual allegations from those causes 

of action that he believes are relevant to or supportive of his other causes of action, 

but he may not add to them.   

 

Plaintiff may also add language in the Background section of the complaint 

or in the Seventh Cause of Action to allege facts to show that this case is closer to 

Kisesky than to Cochran, as discussed below in the court’s discussion of the cause 

of action.  At oral argument, plaintiff’s counsel expressed reticence about making 

certain allegations about a member of the State Bar of California in a public 

pleading.  However, if the court address this cause of action on a motion for 

summary judgment rather than on a pleading motion, those same allegations or the 

evidence supporting them, will be in the public file.  The additional allegations 
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regarding the Seventh Cause of Action shall not exceed one page, double-spaced. 

 

In the event of a further demurrer, plaintiff shall file a redlined copy of the 

amended complaint so the court can track the changes.   

 

Preliminary Note 

 

An Opposition to a demurrer may not exceed fifteen pages, absent a court 

order.  (CRC 3.1113 (d).)  Without seeking permission to do so, plaintiff has filed 

an Opposition that is twenty pages long.  The court will consider the unpermitted 

pages this time.  However, counsel is admonished to bear in mind the page limits.  

In the future, the court may not consider pages beyond the number authorized 

by law. 

 

Discussion 

 

The court reviewed the complaint in this case extensively in its order 

regarding defendants’ demurrer to the Second Amended Complaint (“SAC”).  

It incorporates that ruling (“the prior ruling”) herein and will address the causes of 

action more summarily this time. 

 

First, Second, and Third Causes of Action, Violation of 18 U.S.C. § 1962 

(b) – (d): 

 

The TAC clarifies the SAC by adding the following information.  The RICO 

“enterprise” consists of Louisa, Walter II, Walter III, Silvio, and an unnamed co-

conspirator, Marie (“Cookie”) Adler.  (TAC ,¶ 17.A.i.).  The enterprise was formed 

just prior to Mary Garaventa’s death in 2015.  (¶ 17.A.ii.)  Marie Adler was drafted 

into the organization in January 2018 to align her activities with Silvio and 

Louisa’s plan, as devised by Walter III.  (¶ 17.A.i.e.) 

 

The purpose of the enterprise is to transfer wealth to its members and to 

exclude Joseph.  (¶ 17.A.iii.)  The enterprise was formed because Louisa and 

Walter II were having personal cash flow problems and Silvio wanted to take 

control of the Garaventa Entities from Joseph.  (¶ 17.A.iii.)   

 

The enterprise has no formal legal structure.  Louisa heads it, but she relies 
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heavily on Walter III.  Walter III is the chief advisor to Louisa and the self-

described “brains” behind the enterprise.  When he was drunk during a hunting trip 

in October 2017, he let slip that he had put together a plan for the Binswanger 

family and Silvio to harm Joseph, along with Clark and Linda Colvis.  (¶ 17A.i.c.)  

Walter II takes orders from Louisa and carries out illegal acts.  Silvio carries out 

illegal and fraudulent activities on behalf of the enterprise.   

  

The pattern of racketeering includes the following acts:  (1) elder abuse 

committed by Silvio upon Mary before her death in 2015; (2) robbery of $1 million 

in jewelry and valuables from the family safe immediately after Mary’s death; 

(3)the sending or the orchestrating of the sending of an anonymous letter dated 

October 8, 2019 allegedly containing threats to Joseph and his children, which was 

intended to weaken and terminate Joseph’s resolve to maintain an ownership 

interest in the Garaventa entities and Piper’s Patch and Joseph’s resolve to oppose 

defendants’ mismanagement of the Garaventa Entities and the Family Trust; 

(4) illegally laundering Joseph’s purchase of Piper’s Patch through sub-trusts in 

order to avoid having the main Trust pay capital gains tax on the sale of that 

property; (5) wire fraud committed by filing a fraudulent Statement of Information 

concerning the identity of the managing member of SMG,  changing the manager 

without authority from Joseph to Silvio, and then using that Statement of 

Information to take Joseph off the signature card for SMG at Union Bank and 

withdraw $1 million (which is currently the subject of an interpleader action); 

(6) attempting to get disability payments made to Walter II when he was not 

disabled; and (7) theft of trade secrets in 2020 from the Garaventa Entities in order 

to use the information to discredit a special trustee of the trust, Father Mangini, 

in 2021. 

 

Notwithstanding these changes and additions, the TAC still fails to allege a 

RICO claim.  The earliest two acts – elder abuse against Mary before she died and 

theft of $1 million in jewelry and other valuables from the family safe afterwards – 

are barred by the statute of limitations, which is four years.  (15 U.S.C. § 15b.)  

Joseph did not file his RICO action until November 2020, five years after Mary’s 

death.  Further, Joseph never explains how the alleged theft constitutes “robbery.”  

(See Penal C. § 211 (“Robbery is the felonious taking of personal property in the 

possession of another, from his person or immediate presence, and against his will, 

accomplished by means of force or fear.))  Also, the alleged elder abuse was 

against Mary, not Joseph, and was not financial elder abuse that deprived her, or 
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ultimately Joseph, of any money or property, but caused Mary physical symptoms.  

(¶ 17.B.iv.b.(2).)  These acts also have nothing to do with the plan devised by 

Walter III in 2017, several years later, to harm Joseph. 

 

While the rest of the acts that did occur within four years of the filing of the 

RICO complaint are arguably new and independent and thus, not necessarily time-

barred along with the original acts (Grimmett v. Brown (9th Cir. 1996) 75 F.3d 506, 

510; see also Lehman v. Lucom (11th Cir. 2013) 727 F.3d 1326, 1331), the 

fundamental problem is that this is a family dispute, with essentially a single 

victim, where the enterprise will presumably dissolve once the single goal of 

transferring as many assets as possible to defendants and away from Joseph has 

been accomplished and there is no continuing threat of racketeering activity as to 

anyone else.  (See Kraemer v. Padgett (Dist. Ct. Kan. 1987) 685 F.Supp. 1166, 

1171 (dispute by trust beneficiaries).) 

 

Courts have shown reluctance to permit parties to transform family disputes 

into RICO claims, particularly as part of an attempt to repackage claims raised 

earlier.  (See Condict v. Condict (10th Cir. 1987) 826 F.2d 923, 924, 928-929 

(dismissing RICO claim for lack of continuity where the case represented an effort 

to “fit a family dispute over a family ranching operation into the RICO mold”); 

Brice v. Hoffert, 2016 U.S. Dist. LEXIS 124193, 28-29, partly reversed on other 

grounds in Brice v. Bauer (3rd Cir. 2017) 689 Fed. Appx. 122 (summary judgment 

dismissing RICO claim for lack of a pattern of racketeering activity (while two acts 

are necessary, the five in the case were not sufficient) and lack of continuity; 

plaintiffs claimed their daughter stole property and corporate interests from them 

(“This case represents a family dispute over family businesses. The parents' 

allegations against their daughter amount to nothing more than ‘garden variety 

business fraud’  . . .”); Meade v. Meade, No. 1991 U.S. Dist. LEXIS 16654 

(E.D. Pa.) (court dismissed RICO claim for lack of continuity where claim 

involved “a dispute between two brothers wherein one accuses the other of 

sabotaging their joint business for the second brother's individual profit,” there 

were a small number of number of victims and perpetrators and a closed three-year 

period of racketeering activity, and the case involved a family dispute, not the 

regular operation of an enterprise through acts of racketeering).) 

 

Courts have shown similar reluctance to permit RICO claims in single-

victim cases.  (See Mocha Mill, Inc. v. Port of Mokha, Inc., 2019 U.S. Dist. LEXIS 
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35218 at 31-32 (dispute between business partners; cites multiple cases in the 

9th Circuit about single-victim cases); Kearney v. Foley & Lardner, 2012 U.S. Dist. 

LEXIS 201307 (alleging a single scheme of acquiring property for less than just 

compensation from a single victim, the plaintiff); Mir v. Greines, Martin, Stein, & 

Richland, LLP, 2015 U.S. Dist. LEXIS 6947 at 55-56; Richardson v. Reliance Nat'l 

Indem. Co., 2000 U.S. Dist. LEXIS 283 at 25-26.) 

 

The alleged enterprise here involves one purpose:  to accomplish a transfer 

of assets from Joseph to defendants.  It has one victim.  No facts are alleged to 

believe the enterprise will continue once its objectives have been accomplished 

against Joseph.  The RICO claim fails because the enterprise, an association in fact 

of individuals, is not ongoing and it lacks continuity.   

 

 Fourth Cause of Action, Breach of Fiduciary Duty: 

 

 In the prior ruling, the court overruled the demurrer to this cause of action as 

to Louisa, but sustained it with leave to amend as to Walter II, Walter III, and 

Silvio because they were included in it based on an allegation that they had aided 

and abetted Louisa but there was no allegation generally or specifically that they 

met the conditions necessary to establish liability based on aiding and abetting.   

 

A person may be liable for aiding and abetting the commission of an 

intentional tort if the person “(a) knows the other's conduct constitutes a breach of 

duty and gives substantial assistance or encouragement to the other to so act or (b) 

gives substantial assistance to the other in accomplishing a tortious result and the 

person's own conduct, separately considered, constitutes a breach of duty to the 

third person.” (Casey v. U.S. Bank National Association (2005) 127 Cal.App.4th 

1138, 1144.)   

 

Plaintiff has now added alleged additional facts in paragraph 17 regarding 

the RICO claims that plaintiff argues show how defendants aided and abetted 

Louisa’s breaches of fiduciary duty, and an allegation in paragraph 43 that 

defendants knew Louisa was breaching her fiduciary duty.   

 

Defendants claim the last of these additions is conclusory.  However, they  

cite no case stating that liability based on aiding and abetting must be alleged as 

specifically as liability for fraud.  Casey, which defendants do cite, suggests to the 
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contrary.  It states, “it is sufficient for a pleading to ‘allege generally that 

defendants had actual knowledge of a specific primary violation.’”  (Id. at 1148.)    

 

At pages 1146-1148, Casey discusses two federal court cases, one of which 

found the allegations of knowledge under the first test sufficient and one of which 

did not.  The court found the allegations in the first case insufficient because “the 

trustee failed to allege the lender had actual knowledge of the specific wrongful act 

that constituted the breach of fiduciary duty it purportedly aided and abetted,” that 

is, that the aiding defendants knew that the aided defendant was diverting monies 

from the plaintiff.  (Id. at 1147.)  The second case found that the allegations were 

sufficient because they stated that the banks knew the aided defendant was running 

a Ponzi scheme and was thereby defrauding investors and violating his fiduciary 

duties to those investors. 

 

Here, the TAC alleges the aiding and abetting defendants knew that the 

following actions were a breach of Louisa’s fiduciary duty and that they gave her 

encouragement and substantial assistance in those actions:  facilitating Joseph’s 

termination without cause, profiting personally from the Trust accounts, and 

depriving Joseph of SMG distributions.  (¶ 43.)   Exactly what this assistance 

consisted of is detailed in prior allegations of the TAC.  As to Walter III, if the 

TAC alleged nothing other than that he was the brains behind the plan to harm 

Joseph, that would be enough. That constitutes “substantial encouragement” of 

Louisa’s breaches of fiduciary duty.  Joseph has pleaded enough to advance this 

claim beyond the pleading stage. 

 

Further, because the TAC adequately alleges aiding and abetting under the 

first test in Casey the court need not analyze whether the second test is also met. 

 

 The demurrer to the Fourth Cause of Action is overruled. 

 

 Fifth Cause of Action, Unjust Enrichment: 

 

 As to most of the defendants, the TAC adequately addresses the points 

raised in the court’s prior ruling.  Whether the new allegations are true is for 

summary judgment or trial.  For purposes of a motion for summary adjudication, 

the scope of defendants’ initial burden as to this cause of action will be defined by 

paragraph 47, not 46.  (See Opp. at 16:11-25.)  Therefore, the demurrer to the Fifth 
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Cause of Action is overruled as to all defendants except Walter III. 

 

 The demurrer to the Fifth Cause of Action is sustained as to Walter III, with 

leave to amend, because the TAC does not make clear how he was unjustly 

enriched.  It does not allege that he received any money from Mary’s estate that 

was supposed to go to Joseph, that he is a current beneficiary of the Trust, or that 

he is a shareholder of SMG.   

 

Sixth Cause of Action, Negligence: 

 

In response to the court’s prior ruling, Joseph pleads the Sixth Cause of 

Action only against Louisa and Silvio now.  This Sixth Cause of Action alleges 

that Louisa owed Joseph a duty to account for the financial matters affecting his 

trust interest, including as a manager or co-member of SMG, and that Silvio also 

owed Joseph duties when Silvio proclaimed himself sole manager of SMG.   

Defendants make no argument about Louisa’s duties as trustee of the Trust, so the 

court overrules the demurrer as to her regardless of what it concludes about her 

duties as a member or manager of SMG. 

 

Turning to the issue of Louisa’s and Silvio’s duties as members of SMG, 

Corporations Code section 17704.09 (c) states, “A member’s duty of care to . . . the 

other members in the conduct . . . of the activities of the limited liability company 

is limited to refraining from engaging in grossly negligent or reckless conduct, 

intentional misconduct, or a knowing violation of law.”  Further, section 17704.9 

(e) states, “A member does not violate a duty or obligation under this article or 

under the operating agreement merely because the member’s conduct furthers the 

member’s own interest.” 

 

Based on these provisions, Louisa and Silvio argue this count fails to state a 

cause of action “because the only relevant allegation of harm is that Silvio and 

Louisa did not act in Joseph’s best interests.”  (Reply Brief at 13:2-3.)  On the 

other hand, Joseph argues the TAC contains allegations that Silvio and Louisa 

engaged in actions that were “grossly negligent or reckless conduct, intentional 

conduct, or a knowing violation of the law.”  (Opp. at 17:23-27.) 

 

The court concludes that the parties are talking past each other regarding this 

cause of action because it is mislabeled “Negligence.”  In reality, this cause of 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   02/18/22 

 
 

- 23 - 

action is for breach of the duties that one member owes another under Corporations 

Code section 17704.09.  Because labels are not determinative in ruling on a 

demurrer (see Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 

342), the court overrules the demurrer to the Sixth Cause of Action.  To prevail on 

this claim, plaintiff will have to prove that defendants engaged in “grossly 

negligent or reckless conduct, intentional misconduct, or a knowing violation of 

law,” as members of SMG.  The claim that Louisa and Silvio were merely acting in 

their own interest would be an affirmative defense.  

 

The demurrer to the Sixth Cause of Action is overruled. 

 

 Seventh Cause of Action, Intentional infliction of emotional distress: 

 

 The issue as to this cause of action is whether the threats in the anonymous 

letter  more like those found actionable in Kiseskey v. Carpenters' Trust for So. 

California (1983) 144 Cal.App.3d 222, 229-230, or found nonactionable in 

Cochran v. Cochran (1998) 65 Cal.App.4th 488.   

 

 In Kisesky, members of the union engaged in a months-long campaign of 

harassment designed to coerce plaintiff into signing another agreement with the 

union. The plaintiff alleged that various union officials phoned him on different 

occasions and said: “You are a no good son of a bitch and if you don't resign the 

agreement and get in set with the union, you'll be put in the hospital.”  “Rejoin the 

union or you might not live to regret it.”  They added, “Since you do not seem to 

be concerned about your safety and well-being, maybe you will be concerned about 

the well-being of your wife and children.”  The appellate court overruled the trial 

court's order sustaining of the union’s demurrer, holding that each statement, taken 

alone or considered together as part of a course of conduct, was sufficiently 

outrageous to state a cause of action. (Id. at pp. 229-230.) 

 

 In Cochran, which came after Kiseskey, a famous attorney, Cochran, was 

sued twice for Marvin-type claims by a woman he had been living with.  In the 

second suit, the woman and her daughter added a claim for intentional infliction of 

emotional distress based on a telephone message he had left them, which they took 

for a threat.  The message said he would like to book them a ticket on an airplane 

that was recently known to have crashed.  Plaintiffs alleged that Cochran intended 

the message to be taken as a death threat against plaintiff and her child and they 
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understood it as such. 

 

 In contrast to Kiseskey, the court in Cochran, held these facts not to be 

extreme and outrageous.  It saw little comparison between the conduct in the two 

cases.  “The plaintiff in Kiseskey alleged that union goons made both direct and 

thinly veiled threats of physical violence as part of an ongoing labor dispute. In 

Cochran, however, “[t]o the extent the message which respondent allegedly left on 

his son’s answering machine can be characterized as a threat, its meaning is hidden 

and lacking in immediacy. It was also made at least 16 months after the television 

appearance by appellants which was the alleged catalyst of respondent’s anger with 

them.”  (Id. at 498.)   

 

 The court said, “In short, the parties to an intimate relationship gone bad 

were now feuding. Those feuds are often accompanied by an exchange of hostile 

unpleasantries which are intended to sting whoever sits at the delivery end. While 

the pain inflicted might be real, the tort of intentional infliction of emotional 

distress was never intended to remove all such barbs. To hold otherwise would 

needlessly congest our courts with trials for hurts both real and imagined which are 

best resolved elsewhere.  [¶] There is no indication that respondent ever took any 

steps to either carry out his alleged threat or, at the least, make the threat appear 

more real.” (Ibid.)   

 

 After making this last comment, the court then dismissed plaintiffs’ attempts 

to make the threat appear more real through allegations about a pattern of threats 

over the years.  Of statements that Cochran made such as “You know how 

powerful I am,” “you’ll be sorry,” and that he would have them watched and 

followed wherever they went, the court said, they “contain no indication of 

actionable threat or menace. Instead, they are the kind of boastful, peevish, spleen-

venting which frequently occurs between the parties to an intimate relationship 

gone bad.”  The court concluded, “if respondent had tried to follow through on any 

of his purported threats, they might be viewed in a more menacing context, but 

appellants have not made or proposed any such allegations. Absent such 

allegations, they too are the mere insults, threats, annoyances and petty oppressions 

which fall outside the tort of intentional infliction of emotional distress.”  (Id. at 

498-499.) 

 

 Deciding an issue like this is difficult.  At the outset of its discussion, the 
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court in Cochran stated, “There is no bright line standard for judging outrageous 

conduct and . . . its generality hazards a case-by-case appraisal of conduct filtered 

through the prism of the appraiser's values, sensitivity threshold, and standards of 

civility. The process evoked by the test appears to be more intuitive than 

analytical.”  (Id. at 494 (quoting other cases, internal citations omitted, emphasis 

added).)  That might suggest that in a close case where there is expected to be a 

jury it is better to allow the jury than the judge to be the “appraiser.” A judge may 

be more hardened to conflict and harsh language than lay people. 

 

 In comparing and contrasting Cochran and Kisesky, it is worth trying to 

summarize what is the same and what is different.  Both cases involve threats to 

both a parent and the parent’s children.  Both cases involve more than one threat; 

and some of the threats were direct while others were indirect or “thinly veiled.” 

 

 On the other hand, Cochran involved a failed romantic relationship (between 

a woman and a famous attorney), where bursts of outrage and vengefulness are 

common, but do not necessarily lead to violence, whereas Kisesky involved a labor 

dispute, where the threats were made by “goons.”  Further, in Cochran, the threat 

was made many months after the provocation, whereas in Kisesky, the provocation 

and the threats occurred much closer in time. 

 

 Here, the dispute is between family members rather than lovers.  Angry 

disputes and wounded feelings are common in both situations, but the reduced 

level of emotional involvement and daily contact in the former rarely results in 

meaningless threats of violence to the extent the latter does, so any threat may be 

taken more seriously.  Whether the timing of the threat here is too far removed 

from precipitating events is hard to judge on the facts alleged.  The biggest reason 

to discount this claim is the letter itself.  It reads as though it is a plea to defuse 

rather than to heighten hostilities, and the reference to harm to children may be just 

an appeal to a Golden-Rule sentiment:  “your actions have threatened harm to us 

and our children; don’t you understand why that is bad?” 

 

 On the other hand, it is known that some people intentionally make their 

threats indirect, so they can later deny they were actual threats.  Yet such threats 

can be as menacing as more direct ones, depending on the history of the parties and 

the defendant’s prior bad acts. 
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 Because the court is granting leave to amend other aspects of the complaint 

anyway, it will sustain the demurer to this cause of action to give Joseph one more 

chance to plead any facts he can to show that this case is more like Kisesky than 

Cochrane, including by providing context and history to show why the letter, if 

written by defendants and not by a third-party unconnected with a family member, 

contains a threat that is not “hidden and lacking in immediacy” but rather is “more 

real than it appears.”  Joseph should also plead any facts he can to show that the 

alleged threat was made by someone with a known tendency to violence, rather 

than someone prone to use aggressive language, but not to take the threatened 

language. 

 

 The demurrer to the Seventh Cause of Action is sustained, with leave to 

amend.  

 

The parties are advised that this case is reassigned for all purposes to 

Department 18, The Honorable Judge Danielle K. Douglas, as of 02/22/22. 

 

 

 


